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Court of Appeals of the District of Columbia. 


No. 3436. 

Mrs. G. II. Lehker, Appellant, 
vs. 

Elizabeth M. Joyce. 


a Supreme Court of the Distriet of Columbia. 

At Law. No. 63450. 

Elizabeth Moore Joyce, Plaintiff, 

vs. 

% 

Mrs. G. H. Lehker, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed March 12, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. No. 63450. 

Elizabeth Moore Joyce, Plaintiff, 

vs. 

Mrs. G. H. Lehker, Defendant. 

District of Columbia, To wit: * 

Your Complainant Elizabeth Moore Joyce being first duly sworn 
according to law, states that she is entitled to the possession of the 
premises No. 1503 Vermont Ave., N. W. Washington, D. C. located 
in the District of Columbia, and that the same is unlawfully detained 

1—3436a 
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• 

from her and held without right by the defendant Mrs. G. H. 
Lehker. The Plaintiff further states that she purchased the said 
property for the purpose of occupying it as a home, that she has 
given the said Defendant due notice to vacate the premises which 
the Defendant has refused to do. Complainant therefore prays that 
a Summons he issued, commanding the defendant to appear and 
show cause why judgment should not be given against her for the 
delivery ot the possession ot said premises, and costs of this suit. 

ELIZABETH MOORE JOYCE. 

Subscribed and sworn to before me this 9 day of Feb. A. I). 1920. 


( seal. 


II. M. YANDERVORT, 

Notary Public 
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Summon* in the Municipal Court. 
******* 

The President of the United States to the Defendant, Greeting: 

You are hereby summoned to appear in this Court on the 20 day 
of Feb. A. 1>. 1920 at 10 o'clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given 
against you for the restitution of the possession of the premises de¬ 
scribed in the complaint under oath tiled herein by said plaintiff 
and costs of this suit, and in ease of your failure so to appear and 
answer, the suit will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this Feb. 9, 1920. 

BLANCHE NEFF, [seal.] 

Clerk 

By R. H. ROLLINS, 

Assistant Clerk. 

1.00 Pd. Clerk. 


Marshal's Return 
Summoned as within directed. 


2/10/1920. 

MAURICE SPLAIN, 

IJ. S. Marshal f 
By ESKRIDGE, 

Deputy Marshal. 
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Judgment in the Municipal Court. 


Feb. 20, 1920. 

Judgment for plaintiff for possession of the within described 
premises after trial with costs. 

(Appeal noted.) 

EDW. B. KIMBALL, 

Judge. 
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Undertaking on Appeal in the Municipal Court. 


The defendant, Mrs. (i. H. Lehker, during to appeal from the 
judgment of the said court rendered against her in the above-en¬ 
titled cause on the 20th of February, A. 1). .1920 to the Supreme 
Court of the District of Columbia and the United States Fidelity 
and Guarantee Company, a corporation, her surety, hereby appear¬ 
ing and submitting to the jurisdiction of the said Supreme Court of 
the District of Columbia, undertake to abide by and pay said judg¬ 
ment if it shall be affirmed, together with the costs of the appeal 
and all intervening damages to the leased property, and compensa¬ 
tion for the use and occupancy thereof from the date of the said 
judgment to the date of its affirmance, which said judgment, if 
affirmed, may be rendered against them by the said appellate court, 
jointly, or either of them separately, in this case, for the amount of 
the judgment so affirmed and the intervening damages, com- 
4 pensation and costs aforesaid. 

Signed this 1st day of March, A. I). 1920. 

Mrs. G. H. LEHKER, 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, [seal.] 

Ry CHAS. R. HOOFF, 

Attorney in Fact. 

* 

m 

% 

Witnesses: 

LEE R. MOSHER. ' 

THOMAS O. KING. 


Approved 1st day of March, A. D. 1920. 


M. M. DOYLE, 

Judge . 


Summons on Appeal from Municipal Court. 

Issued March 12, 1920. 

******* 

The President of the United States to the Appellee, Greeting: 

The Appellant having docketed an appeal in the Supreme Court 
of the District of Columbia, from the judgment of the Municipal 
Court of the District of Columbia, therefore, 

You are hereby Summoned to appear in said Supreme Court, on 
or before the tenth day, exclusive of Sundays and legal holidays, 
after the service of this Writ on you, and show cause why the said 
Appellant should not have judgment against you therein. 
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Witness, tlie Honorable Walter T. McCoy, Chief Justice of said 
Court, the 12" day of March, A. D. 1920. 

[seal.] ‘ JOHN R. YOUNG, 

Clerk, 

By CHAS. B. COFL1N, 

Assistant Clerk. 

THOS* O. KING, 

A ttorney. 


5 Marshal's Return. 

Served copy of this summons on the Appellee within named, per- 
sonallv the 12 day of March, 1920. 

MAURICE SPLAIN, 

Marshal. 

A ffidavit of Plaintiff under Rule 19. 


Filed March 25, 1920. 

******* 

Elizabeth Moore Joyce, on oath deposes and says: That I am 
the plaint itf-appellee in the above-entitled cause, and have full knowl¬ 
edge of the facts upon which this affidavit is based, that I am the 
identical party who appeared at the Municipal Court of the District 
of Columbia on Feb. 20, 1920, in the cause of Joyce against Lehker, 
and upon showing of the following facts, judgment was entered for 
the plaint iff-appellee from which the defendant-appellant appealed 
to this court; that I have a just right to possession of premises 1503 
Vermont Ave. N. W., Washington, I). C., based on the following 
facts: I am the owner of the premises in question; and by deed 
duly signed and delivered, have been assigned the lease under 
which the defendant-appellant entered into the possession of the 
said premises, which facts were proven in the Municipal Court at 
the trial of this cause therein; that a 30 days’ notice was given and 
served upon the premises to the defendant-appellant, Dec. 30, 1919, 

a copy of whiclr said notice is herewith submitted, as follows: 

0 

0 Washington, D. C., 

December 30, 1919. 

Mrs. G. H. Lehker, 

1503 Vermont Ave. N. W., 

City. ' 

Dear Madam: 

I have purchased the above described premises, to wit: 1503 
Vermont Ave. N. W., in the city of Washington, District of Colum¬ 
bia. I bought the said home for my own use and the use of mv 
family, and I intend to occupy it for that purpose. My deed has 
been duly recorded among the Land Records of the District of 
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Columbia. You are hereby given notice to quit, surrender up and 
vacate said premises at the end of thirtv days from Januarv 1, 
1920. 

Yours verv truly, 

•/ #/ ' • 


(Signed) 


ELIZABETH MOORE JOYCE, 

Address 1320 10th St. X. W. 


That the plaintiff-appellant purchased the aforesaid premises for 
her own use and occupancy, and still desires the said premises for 
her own use and occupancy and for her family. 

That notwithstanding the aforesaid notice, the defendant-appel¬ 
lant persisted in remaining in the possession of the aforesaid prem¬ 
ises, depriving this affiant of the use thereof, and it is my belief 
that the defendant-appellant appealed this cause merely for the pur¬ 
pose of delay, and to further deprive your affiant of possession of 
lier property. 

That at the trial of said case before the Municipal Court the de¬ 
fendant-appellant made no defense, except as to the sufficiency of 
the 30 days’ notice aforesaid; that the 30 davs’ notice was served as 
provided by Sec. 1223 of the Court of the District of Columbia. 
Affiant in company with her husband, Charles N. Joyce, on the 
30th day of Dec., 1919, served the said notice in the follow- 
7 ing manner: Affiant on being admitted to the house of the 
said premises, asked if she could see the defendant-appellant, 
Mrs. G. II. Lehker: the answer was made by the lady admitting 
her, that she was busy, meaning the defendant-appellant, and could 
not see her, whereupon your affiant handed the said lady the orig¬ 
inal of the aforesaid copy of notice, and was asked to take it to 
Mrs. Lehker, the defendant-appellant, who was in the basement of 
said house; the defendant-appellant said: “I told you not to let any¬ 
one in. and you have let the very people in that 1 didn’t want.” 
words to that'effect; the lady returned with the notice in her hand, 
and requested your affiant to take it back, which your affiant de¬ 
clined to do. (The lady referred to here 1 have been informed, 
was a daughter of defendant.) 

On the witness stand in the Municipal Court, defendant-appellant 
testified that she had not received the notice; whereupon, the at¬ 
torney for vour affiant exhibited to the witness a copv of the afore- 
said notice, and asked her if she had seen such notice; making no 
reply, the trial justice questioned witness as to whether she had 
told a Mrs. Grimes that she had received a notice to vacate her 
house, witness replied: “What has Mrs. Grimes to do with it?” At 
this point of the proceeding counsel for defendant-appellant in¬ 
advertently displayed the original of the notice, and under question 
of the court, counsel admitted that the notice had been received, 
but contended that it was not properly served; whereupon the 
justice asked if he, the counsel, had any other defense to offer; 
Counsel replied in the negative, judgment was thereupon rendered 
in favor of this affiant. 
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In the case in the Municipal Court, counsel for plaintiff- 
8 appellee suggested reference to the Rent Commission on the 
sufficiency and accuracy of the 80 days’ notice; counsel for 
defendant-appellant opposed such suggestions and reference, and 
the trial was proceeded with. 

Wherefore, the premises considered, plaintiff-appellant asks for 
summary judgment for possession of aforesaid premises, and for 
costs of the case, and for rent from the first of Feb. 19*20, at $84.50 
per month, for the use and occupancy, and for the intervening 
damages, to date of restitution, or satisfaction of said judgment, 
against the defendant-appellant, and the surety upon the under¬ 
taking herein. 

ELIZABETH MOORE JOYCE, 

Plaintiff-A ppellcc. 

G. L. BAKER, 

GEO. P. HART, 

Attorneys for Plaintiff-Appellcc. 

Subscribed and sworn to before me this 22nd day of March, 1920. 
[seal.] HUGH W. BARR, 

Notary Public. 

Affidavit of Defense Under Pule No. 19. 

Filed April 7, 1920. 

******* 


Now comes the defendant and for answer to plaintiff's affidavit 
filed herein says that said plaintiff’s prayers for summary 
9 judgment must he denied for the following reasons: 

1. That said summary judgment can only be procured by 
compliance with rule numbered nineteen of the rule-*of this honor¬ 
able court: that said plaintiff failed to comply with said rule in that, 
she did not tile her said affidavit within the time limited and pre¬ 
scribed by said rule, which is within ten days after docketing of the 
appeal and service of summons upon appellee. Plaintiff was served 
with summons on the 12th dav of March and her said affidavit was 
filed with the clerk of this court on the 25th dav of March. 

2. Defendant denies that she was ever served with a notice to quit 
as provided by section 1228 of code of laws for the District of 
Columbia, and says that the said alleged service was upon her 
daughter: that plaintiff made no effort to serve notice to quit upon 
her further than to call at her home on the one occasion and that 
the bell was answered hv her daughter who informed plaintiff that 
defendant was not at home, so. your deponent is informed and be¬ 
lieves and therefore avers, and plaintiff thereupon handed the notice 
to quit to her, the daughter, with a request that she give it to de¬ 
fendant upon her return. Defendant denies statements of plaintiff 
in her affidavit concerning the service of said notice in so far as they 
are inconsistent with the true statement as set out above, and defend- 
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ant files herewith supporting affidavit of her daughter which she 
prays may he read as a part hereof. 

3. Defendant denies that plaintiff bona fide* requires or desires 
said premises for her own use and occupancy and says that plaintiff 
has offered to rent her the premises if she will pay as rent 

10 therefor the sum of seventv dollars a month instead of the 

%/ 

present rate which is thirty-four dollars and fifty cents per 

month. 

*1. Defendant is advised that it is not incumbent upon her to con¬ 
trovert the statement of evidence set out as a true statement of what 
evidence was offered at the trial of this issue in the Municipal Court, 
but she denies the accuracy of many of the statements of testimony 
given as set forth in plaintiff’s affidavit and prays that this honor¬ 
able Court will disregard said statement as improper, immaterial 
and superfluous. 

Mrs. G. H. LEHKER. 

Subscribed and sworn to before me this 6th day of April, 1020. 
[seal.] MARIE EASBY-SMITH, 

Notary Public, D . 0. 

Affidavits in Support of Plaintiff. 

Filed May 6, 1920. 

Affidavit of Elizabeth Moore Joyce. 
******* 

Elizabeth Moore Joyce the plaintiff, being duly sworn deposes and 
says that only on one occasion did she consent to rent the premises, 
No. 1503 Vermont Ave. N. W., to the defendant and that was after 
the judgment was gotten in the Municipal Court. When my 

11 • lawyer came to’ me with a request from the defendant that 

she be allowed to remain in the house under an increased 
rental until she could move into a home which she pretended she 
had bought. After talking to my counsel, I agreed to allow the 
defendant to remain in my house at a rental of $70.00 providing I 
could he assured of obtaining possession of the house at the end of 
sixtv days. 

Even at $70.00 I could not afford to remain out of our home*. 

My husband and I are reduced to the necessity of living in one 
room and the cost of the storage of our furniture with the rental 
of our room amounts to $44.00 per month. Besides the expenses and 
payments on the house occupied bv the defendant amounts to about 
$45.00 per month, not counting the interest on the money we in¬ 
vested in the house. Besides we are put to the extra expense of 
getting our meals from Restaurants and boarding homes. Taking 
evervthing into consideration, we would be losing money if we 
rented our home at $70.00 per month. Besides being subjected to 
great inconvenience and lack of comfort and untold annoyance in 
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fighting this suit, for which hundreds of dollars would not com¬ 
pensate us. 

ELIZABETH MOORE JOYCE. 

Plaintiff. 


Subscribed and sworn to before me this fith day of May. 1920. 
[seal.] C. LARIMORE KEELEY, 

Notary Public, D. 0. 


12 Affidavit of Geo. P. Hart. 

Geo. P. Hart, being duly sworn, deposes and says: “I was counsel 
for the plaintiff in the Municipal Court when this case was tried. 
I have read the affidavit of the plaintiff* filed herein, and I find that 
her statements in reference to the evidence and occurrences in the 
Municipal Court are accurate and true. After judgment was ren¬ 
dered, 1 was told by counsel for the defendant, that the defendant 
had bought a house, and he requested under threat of appeal, that 
the defendant he allowed to remain in the house occupied by her 
until she could get possession of the house which she had bought. 
After talking with my client, the plaintiff, I offered to suspend 
execution of judgment for sixty days and allow the defendant to 
remain in the house at a monthly rental of $70.00 per month. 
After the appeal was taken. I asked counsel for the defendant if it 
was true that the defendant had bought a house. The counsel for 
the defendant made no replv hut mcrelv laughed.” 

GEO. P. HART. 

Subscribed and sworn to before me this 4th dav of Mav. 1920. 
[seal.] C. LARIMORE KEELEY,. 

Notary Public, D. C. 


13 Affidavit of Virginia Poole. 

******* 

Virginia Poole being duly sworn deposes and says: that she re¬ 
sided at 1320 10th St., N. \\ ., Washington, D. C. and that the 
plaintiff and her husband resided in her home during December, 
1919, and January, 1920; that during the afternoon of December 
31st a lady calling herself Mrs. Grimes, and representing herself 
as a neighbor of the defendant called at her home and inquired 
for the Plaintiff and her husband, being told that neither were at 
home she said that she had called at the request of Mrs. Lchker 
that Mrs. Lehker said that she was sorrv for the wav she acted the 
night before when Mr. and Mrs. Joyce called to leave notice, and 
that she desired to have them call to see her,—Mrs. Lehker. Upon 
leaving, Mrs. Grimes left a card bearing her name and address, 
1507 Vermont Ave., N. W. 


VIRGINIA POOLE. 
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Subscribed and sworn to before me this 4 day of May, 1920. 
[seal.] H. M. VANDERVORT, 

Notary Public, D. C. 

My commission expires Dec. 27, 1922. 

14 Affidavit of Charles N. Joyce. 

******* 


Charles X. Joyce being duly sworn deposes and says: I am the 
husband of tlie plaintiff in the above-entitled case. On the 30th 
of December, 1919, I accompanied the plaintiff to the home of the 
defendant to serve* notice to <juit. Plaintiff was admitted to the 
house a few moments before I was admitted; when I was admitted, 
I found the plaintiff in conversation with the daughter of the de¬ 
fendant, and, as I entered, I heard tlie defendant's daughter, Mrs. 
Mav, sav that her mother was busy and could not be seen. The 
Plaintiff then asked Mrs. May to give to her mother the paper 
which slit' handed her, the daughter immediately entered a near-by 
room, and at once 1 heard Mrs. Lehker exclaim in a loud and angry 
voice, "I told von not to let anvone in and vou let in the very 

%j v «y 

one I didn’t want.'' Then 1 with the plaintiff waited in the hall, 
and in a few moments Mrs. May returned with the notice and 
asked the plaintiff to take it back, which the plaintiff refused to do. 

A few days later I called to see the defendant in response to a 
message from her left at my place of residence, and she expressed 
regret for the way she acted when I called with the plaintiff on the 
night when the notice was served. She asked if I would not buy 
some carpets, curtains, etc., and if I would not give her time to get 
located elsewhere. I assured her that we had no disposition to be 
harsh with her. and that if she could not get located immediately 
that she would be allowed to occupy a part of the house along 
with us, until she could get located. I told her she could 
15 remain three or four months if necessary, and I offered to 
give her a writing to that effect. I told her that I had just 
returned from France and had bought the house as a home and 
regretted to inconvenience her. After talking with her a few 
moments she agreed to allow the plaintiff and me to move irito the 
house and to occupy one floor, while she was to retain two floors 
and the basement. While in her home I called up the storage 
company where my household goods were stored, and in her pres¬ 
ence arranged for a day on which the furniture was to be moved 
in. Before leaving the defendant thanked me profusely for the 


kindness and consideration to her. 

The day before the furniture was to be moved the plaintiff re¬ 
ceived a letter from the defendant's lawyer, stating that the defend¬ 
ant was not willing to carry out the agreement. 

I was in the Municipal Court when judgment for possession was 
given to the plaintiff, and I gave substantially the same evidence in 
reference to the service of the notice to vacate as is embodied in 
this affidavit. 1 also heard the plaintiff give her testimony which 


t 
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in every substantial way corresponded to the evidence given by 
me. r l be defendant did not in any manner attempt to impeach 

lit merely contended that her daughter had not 
given her the notice. I also saw the defendant’s daughter, Mrs. 
May. in the court room during the trial of the ease, and she was 

• in tli^. ease though she was the only one who 
could have controverted the testimony of the plaintiffs witness 
if this testimony were not true. 

CHARLES N. JOYCE. 


16 Subscribed and sworn to before me this 4th dav of Mav 

1920. . 

C. LARIMORE KEELEY, 

l seal. 1 Notary Public , D. C. 


Appellee’s Exhibit A. 


Filed May 11. 1920. 

In the Supreme Court of the District of Columbia. 

At Law. No. 63450. 


Elizabeth Moore Joyce, Plaintiff-Appellee, 

vs. - 

Mrs. G. II. L/hker, Defendant-Appellant. 

It is demanded that the defendant tile an affidavit stating whether 
or not she was at home on the 30th of December, 19 20, when 
the plaintiff called to serve the notice and whether or not she re¬ 
ceived the notice to quit. It is requested that the affidavit of Mrs. 
Grimes be tiled in this case refuting if possible the affidavit of 
Virginia Poole filed bv the plaintiff in this case. 

CHARLES N. JOYCE, 

GEO. P. IIART, 

Attorney- for Plaintiff-Appellee. 

Service of Copy accepted Mav 10, 1920. 

THOMAS O. KING, 

Attfy for Appellant. 

17 Defendant s Motion to Strike Out. 

Filed May 12, 1920. 


Now comes the appellant-defendant and moves the Court to strike 
from the record in the above-entitled cause all notices, demands, 
affidavits, etc., filed herein by appellee subsequent to the filing of 
affidavit of defense by appellant for the following reasons: 
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1. The consideration of such pleadings are not permitted by the 
rules and practice of said court on a motion for summary judg¬ 
ment under rule No. 10. 

2. That said notices, affidavits, demands and what not are crea¬ 
tures unknown to the law of pleading, and practice before said 
court. 

3. And for other reasons. 

THOMAS 0. KING, 
Attorney for Appellant. 
To 

G. L. Baker, 

Chas. M. Joyce, 

Geo. P. Hart, 

Attorneys for Appellee: 

Take notice that I shall calendar foregoing motion for hearing 
on Friday. May 14, 1020, at ten o’clock a. m. or as soon thereafter 
as counsel may he heard. 

THOMAS 0. KING. 


Service of copy accepted this 12th day of May, 1920. 

^ GEO. P. HART, 

By E. ORAME. 


18 Memorandum. 

May 14, 1920.—Plaintiff granted leave to amend her motion for 
judgment. 

Amendment to Motion for Summary Judgment. 

Filed May 14, 1920. 

* * * * * * * 

The Plaintiff-Appellee respectfully prays the Court to be allowed to 
amend her motion of Summary Judgment so that the final para¬ 
graph thereof shall read: 

Wherefore, the premises considered, Plain tiff-Appellee asks for 
summary judgment for possession of aforesaid premises and for 
costs of the case, compensation for the use and occupancy and for 
intervening damages, from the date of the Judgment in the Mu¬ 
nicipal Court. Feb. 20th, to date of restitution as satisfaction of this 
judgment, against the defendant-appellant and the surety upon the 
undertaking herein. Plaintiff-Appellee claims $400, Four Hundred 

1)0,lnr? ' CHARLES N. JOYCE, 

A tfy for Plaintiff-Appellee. 

Prayer granted, May 13th, 1920. 
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10 Motion U) Amend Plaintiff's Affidavit for Judgment. 

Filed May 28, 1920. 


The Plaintiff in the above-entitled cause moves this Honorable 
Court, to grant her leave to amend her affidavit for judgment filed 
herein bv striking out the final paragraph thereof and adding the 
following paragraph in its place: 

The house, which is the basis of this litigation, is a three-story 
brick house, containing eight rooms, hath and basement, and is 
located in a choice neighborhood on Vermont Avenue, just two 
doors from Iowa Circle. The rent paid to the former owner was 
entirely inadequate under present condition, but was at the rate 
fixed ten or twelve years ago so I am told and believe and therefore 
J aver. 

Two days after getting title I cancelled the lease by serving notice 
on the defendant to quit, and we have collected rent under the lease 
only for the month intervening between the service and the expira¬ 
tion of the notice to quit. 

On account of the defendant s refusal to ol>ev the notice to emit 

* 

my husband and 1 have been subjected to a great deal of discomfort 
and inconvenience and have been put to much resultant expense. 
We have been forced to live in one room at a rental of $38.00 pel 
month, while we are compelled to pay $8.00 per month on the 
storage of our furniture, besides the expense and payments on the 
house occupied by the defendant amounts to $45.00 per month. 
Altogether we are paying out $80.00 per month, and for that outlay 
are compelled to live in a single room, while the defendant, 
20 without any family, is occupying our house and deriving 
large revenues by renting out the rooms. We have made 
inquiries and we have been unable to rent a house of like character 
and location as the aforesaid house for less than $100.00 per month. 

Wherefore, the premises considered, Plaintiff iisks for summary 
judgment for possession <4* aforesaid premises and for cost of the 
case and for $400.00 ;is compensation for the use and occupancy 
of the premises, and damages for the detention thereof. 

ELIZABETH MOORE JOYCE, 

Plaintiff. 

Subscribed and sworn Wore me this 28th dav of Mav, 1020. 

HUGH W. BARR, ‘ 

| seal.] Notary Public, />. C. 

CHARLES N. JOYCE, 

Attorney for Plaintiff. 

Service accepted this 28th dav of Mav, 1020. 

THOMAS O. KING, 

Attorney for Defendant. 






\ 


Sirs. o. h. lehker vs. Elizabeth m. Joyce. 13 


21 Memoran dv/rn. 

June 4, 1920.—Plaintiff granted leave to file as a supplemental 
affidavit of merit the affidavit incorporated in her motion filed May 
28. 1920. 

Defendant's Motion to Amend. 

Filed June 10, 1920. 

* * * * * * * 


Now comes the defendant and moves the court to permit her to 
file a supplemental affidavit of defense in the above-entitled cause. 

THOMAS O. KING, 
Attorney for Defendant. 
To: 

Charles N. Joyce, Esq., 

Attorney for Plaintiff: 


Take notice that I shall calendar the foregoing motion for hear¬ 
ing on Friday, June 18, 1920, at ten o’clock A. M. or as soon there¬ 
after as counsel may be heard. 

THOMAS (). KING, 
Attorney for Defendant. 


Service of Copy of foregoing motion and proposed affidavit ac¬ 
cepted this 10 day of June, 1920. 

CHARLES.N. JOYCE, 

Attorney for Plaintiff. 


22 Memorandum. 

June 18, 1920.—Defendant granted leave to forthwith file supple¬ 
mental affidavit of defense. 

Supplemental Affidavit of Defense. 

Filed June 18, 1920. 

* * . * * * * * 

Defendant admits that plaintiff is entitled to compensation for 
the use and occupancy of the premises, but states that the rental 
value of the said premises has been determined by plaintiff’s vendor 
and herself as thirty-four dollars and fifty cents per month. That 
she has paid the said sum for the said premises during the entire 
vear of 1919 and that the plaintiff accepted without protest, that 
sum for rent for the month of January, 1920. 

Defendant is informed and believes and therefore avers, that 
plaintiff' paid for the said premises the sum of six thousand dollars 
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which defendant states is tlie fair market value thereof. Defendant 
further states that at the rate of $34.50 per month the premises 
yield a gross income of six and nine-tenths per cent which defend¬ 
ant avers is a fair and reasonable return for real estate in this city. 

. Defendant states that she has not in any way damaged the said 
premises ami that plaintiff has not suffered any damages by reason 
thereof. 

Wherefore premises considered defendant denies that plaintiff is 
entitled to recover a greater sum than $34.50 for each month 

23 from the date of judgment for possession in the Municipal 
Court to the date of judgment against her in this Court. 

Mrs. G. H. LEHKER. 

Subscribed and sworn to before me this loth day of June, 1920. 

[seal.] IVAN HEIDEMAN, 

Notar [I Public , />. C. 

Supreme Court of the District of Columbia. 

Fridav. June 25th, 1920. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon, plaintiff's motion for possession under Law Rule 
Nineteen, being considered is granted, and the motion for $400.00 
as compensation for use and occupation is at this time overruled, 
and judgment for possession with costs is ordered. 

Wherefore, it is considered, that the plaintiff' do have and recover 
of the defendant possession of the premises No. 1503 Vermont Ave., 
N. W., Washington, D. C., located in the District of Columbia, and 
recover against defendant and the United States Fidelity and 
Guaranty Company, surety, her costs of suit, to be taxed by the clerk 
and have execution thereof. 

24 From the foregoing judgment the defendant by her said 
attorney, in open court, notes an appeal to the Court of Ap¬ 
peals and thereupon, the maximum of an Undertaking to operate as 
a supersedeas, is hereby fixed in the sum of Five Hundred Dollars. 


Memorandum. 

June 25, 1920.—Undertaking on appeal (supersedeas) approved 
and filed. 
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IS 


Assignment of Errors. 


Filed July *2*2, 1920. 


The Court erred as follows: 

1. In failing to grant defendant’s motion to strike out supporting 
affidavits and exhibit of plaintiff. 

2. In considering the evidence submitted in affidavits supporting 
plaintiff in arriving at his conclusions in the premises. 

3. In finding plaintiff s affidavit of merit sufficient to entitle her 
to judgment for possession under rule No. 19. 

4. In finding that the defense set out in paragraph one of de- 
fendant’s affidavit of defense insufficient. 

5. In finding that the defense set out in paragraph two of de¬ 

fendant’s affidavit of defense insufficient. 

*25 (). In finding that the defense set out in paragraph three 

of defendant’s affidavit of defense insufficient. 

7. In finding that the defense set out in defendant’s affidavit of 
defense as a whole insufficient. 

THOMAS O. KING, 

Attorney for Defendant. 


Designation of Record on Appeal. 

Filed July *2*2, 19*20. 

******* 

The clerk in preparing the transcript of record in the above- 
entitled cause, will please embody the following, viz: 

I. Plaintiff’s complaint and summons to defendant in Municipal 
Court and defendant’s undertaking on appeal, also summons to 
plaintiff-appellee. 

*2. Plaintiff’s affidavit of merit and exhibit. 

3. Affidavit of defense under rule numbered nineteen. 

4. Plaintiff’s supporting affidavits, (4). 

5. Exhibit in behalf of plaintiff. 

0. Defendant’s motion to strike out and notice. 

7. Memo. May 14, 1920. Plaintiff granted leave to amend her 
motion for judgment. 

8. Plaintiff’s Motion for Judgment and amendment thereto. 

9. Plaintiff’s Motion for leave to file supplemental affidavit and 

supplemental affidavit incorporated in said motion. 

20 10. Memo. June 4, 1920. Plaintiff granted leave to file 

as a supplemental affidavit of merit the affidavit incorporated 
in her motion filed May *28, 1920. 

II. Defendant's Motion for leave to file supplemental affidavit 
of defense. 


MRS; g. h. lehker Vs. Elizabeth m. JOYCE. 


in 


12. Memo. June 18, 1920. Defendant granted leave to forth¬ 
with file supplemental affidavit of defense. 

13. Supplemental affidavit of defense. 

14. Entry of June 25, 1920. . Judgment vs. Defendant for 
possession of premises numbered 1503 Vermont Avenue Northwest, 
Wash., D. C., and for costs vs. Defendant and United States Fidelity 
and Guaranty Company. Appeal noted and maximum of under¬ 
taking fixed at five hundred dollars, ($500.00). 

15. Memo. June 25, 1920. Undertaking in the maximum pen¬ 
alty of five hundred dollars as supersedeas on appeal with the United 
States Fidelity and Guaranty Company surety approved and filed. 

16. Assignment of Errors. 

17. This designation. 

THOMAS (). KING, 

Attorney for Defendant. 

We consent and agree to the above designation. 

GEORGE A. MADDOX, 

Attorney for Plaintiff. 

27 Supreme Court of the District of Columbia. 


United States of America, 

District of C olumbia, us: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 26, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 63450 at Law, wherein 
Elizabeth Moore Joyce is Plaintiff and Mrs. G. II. Lehker is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In Testimonv W hereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of July, 1920. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

L. G. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3436. Mrs. G. II. Lehker, appellant, vs. Elizabeth M. Joyce. 
Court of Appeals, District of Columbia. Filed Aug. 11, 1920. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1920. 


Law, No. 3436. 


MRS. G. H. LEHKER, APPELLANT, 

vs. 

ELIZABETH MOORE JOYCE, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

This cause was originally instituted in the Municipal 
Court of the District of Columbia, and is what is com¬ 
monly known as a landlord and tenant proceeding, 
brought by the appellee against appellant for posses¬ 
sion of premises numbered 1503 Vermont Avenue 
Northwest, Washington, D. C. The action was instituted 
in accordance with the statutes so made and provided, in 
the said Municipal Court, and after trial therein, the 
said court rendered judgment in favor of appellee. From 
which judgment appellant duly noted and perfected an 
appeal to the Supreme Court of the District of Colum¬ 
bia, which said court, upon motion of appellee, rendered 
a summary judgment in favor of appellee and it is from 
that judgment that appellant has duly appealed to this 
honorable court. 

It is well to state at this time, that the summary judg¬ 
ment rendered by the learned justice below, was rendered 
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under authority conferred upon him by virtue of Law Rule 
No. 19 of the Rules of the said Supreme Court of the 
District aforesaid. 

Assignment of Error. 

It is respectfully submitted that the court erred: 

1. In failing to grant defendant’s motion to strike 
out supporting affidavits and exhibit of plaintiff. 

2. In considering the evidence submitted in affidavits 
supporting plaintiff in arriving at his conclusions in the 
premises. 

3. In finding plaintiff’s affidavit of merit sufficient to 
entitle her to judgment for possession under Rule No. 19. 

4. In finding that the defense set out in paragraph 1 of 
defendant’s affidavit of defense insufficient. 

5. In finding that the defense set out in paragraph 2 
of defendant’s affidavit of defense insufficient. 

6. In finding that the defense set out in paragraph 3 of 
defendant’s affidavit of defense insufficient. 

7. In finding that the defense set out in defendant’s 
affidavit of defense as a whole insufficient. 
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ARGUMENT. 

I AND II. 

In considering the several errors assigned we shall, for 
the purpose of convenience, combine one and two in our 
consideration. Section 1 of law rule numbered nineteen 
of the rules of the Supreme Court of the District afore¬ 
said provides as follows: 

‘‘Within ten days after the docketing of an ap¬ 
peal from a judgment of the Municipal Court in a 
landlord and tenant proceeding and the service 
of the summons upon the appellee or the entering 
of his appearance in the cause, the plaintiff 
or his agent may file an affidavit setting out 
the grounds upon which he claims possession of the 
premises described in the complaint. A copy 
of such affidavit shall be served upon the defend¬ 
ant or his attorney of record and the plaintiff 
shall be entitled to a judgment against the 
defendant for possession of the property described 
in the complaint and costs unless the defendant 
shall within ten days after service of copy of said 
affidavit file an affidavit of defense denying the 
right of the plaintiff to the possession of the prop¬ 
erty in question and specifically stating in precise 
and distinct terms the grounds of his defense, 
which must be such as would, if true, be sufficient 
to defeat plaintiff’s recovery.” 

In the case at bar, appellee filed an affidavit of merit 
which was duly answered by appellant filing an affidavit 
of defense. Thereafter appellee filed four supporting 
affidavits and a so-called exhibit (Rec., pp. 7, 8, 0 and 
10). Appellant thereupon filed a motion to strike oui said 
affidavits and so-called exhibit (Rec., p. 10). This motion 
was duly noticed, calendared, argued and heard by the 
court below, but was not granted, and therefore must be 
considered as having been denied. Appellant says that 
this was an error on the part of the learned justice below, 
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because the consideration of such pleadings are not per¬ 
mitted by the rules and practice of said court on a 
motion for summary judgment under law rule numbered 
nineteen. It must necessarily follow that since he per¬ 
mitted these affidavits to remain in the case, the learned 
justice considered the evidence submitted therein in ar¬ 
riving at his conclusions in the premises and that by such 
consideration the appellant’s cause was injured. We are 
of the opinion that this was an error, because a judge 
sitting as a judge of facts should not consider any evidence 
improperly in the cause after it has been properly 
objected to by counsel. 


III. 

The third error assigned by appellant involves the 
proper construction to be placed upon and the meaning 
of Section No. 1223 of the local code, which provides as 
follows: 

“Every notice to the tenant to quit shall be 
served upon him personally, if he can be found, 
and if he can not be found it shall be sufficient 
service of said notice to deliver the same to some 
person of proper age upon the premises, and in the 
absence of such tenant or person to post the same 
in some conspicuous place upon the leased 
premises.” 

Appellee alleges in her affidavit of merit that she 
served the notice to quit upon appellant in the following 
manner: 

“ Affiant upon being admitted to the house of the 
said premises asked if she could see the defend¬ 
ant-appellant, Mrs. G. H. Lehker; the answer 
was made by the lady admitting her, that she was 
busy, meaning the defendant-appellant, and could 
not see her, whereupon your affiant handed the 
said lady the original of the aforesaid copy of 
notice, and was asked to take it to Mrs. Lehker, 
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the defendant-appellant, who was in the base¬ 
ment of said house, the defendant-appellant said: 
‘I told you not to let anyone in, and you have 
let the very people in that I did not want/ or 
words to that effect; the lady returned with the 
notice in her hand, and requested your affiant 
to take it back, which your affiant declined to 
do” (Rec., p. 5). 

We are very strongly of the opinion that a service of 
notice to quit upon a tenant as alleged in this affidavit 
would not be in compliance with the statute. Here ap¬ 
pellee states that she delivered the notice to quit to 
somone other than the tenant with knowledge that the 
tenant was accessible and could easily have been per¬ 
sonally served. She states that the tenant to her personal 
knowledge was in the basement of the said house and so 
near that she could hear her voice and understand 
what she said. That she had been admitted to the house 
and that, so far as her statement goes and therefore 
it must be considered as admitted, could have gone to ap¬ 
pellant and handed the notice to her. But did she do this? 
No. She says that the young lady returned and still had 
the notice in her possession and requested her to accept 
the return of it, which she declined to do, and left the 
house knowing that the tenant had not received the said 
notice and that it was within her power to make a legal 
service of the said notice upon the appellant. We con¬ 
tend that this was gross carelessness on the part of ap¬ 
pellee and that Congress had in mind the prevention of 
just such carelessness as this when it enacted the said 
statute requiring a personal service if the tenant can be 
found. 

IV. 

The fourth error assigned raises the question oj 
whether or not the noncompliance with the provisions 
of law rule numbered nineteen, under which the proceed- 
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ings in this cause were held in the court below, of the 
rules of the said Supreme Court, is fatal to the landlord 
in so far as depriving her of the right to judgment for 
possession under said rule. In paragraph 1, of her affidavit 
of defense, appellant sets out the following facts: 

“That summary judgment can only be procured 
by compliance with rule numbered nineteen of the 
rules of this honorable court; that plaintiff failed to 
comply with said rule in that, she did not file her said 
affidavit within the time limited and prescribed 
by said rule, which is within ten days after the 
docketing of the appeal and service of summons 
upon appellee. 

“Plaintiff was served with summons on the 12th 
day of March and her said affidavit was filed with 
the clerk of this court on the 25th day of March” 
(Rec., p. 6). 

We contend that in failing to file her said affidavit 
of merit within the time limited and prescribed by the 
said rule, appellee lost all right to recover a summary 
judgment under said rule, and that it was not within 
the province of discretion of the justice below to waive 
the noncompliance with the said rule. This court in the 
case of Murphy vs. Gould, 30 App., 303, said: 

“Rules of court have the force of law’, and are 
binding upon the court, and upon the suitors, and 
those who represent suitors; and they can not be 
dispensed with by the court to meet the hardships 
of a particular case.” 

This court reached the same conclusion also in the cases 
of Taylor vs. Leesnitzer, 31 App., 94, Drew r vs. Hogan, 26 
App., 55, and Talty vs. District of Columbia, 20 App., 
489. These decisions are directly in point with the case 
at bar and we submit that the finding of the court below 
in holding this defense insufficient w r as error. 
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V. 

The fifth error assigned raises the same question of law 
as the third. In paragraph 2 of her affidavit of defense 
appellant states: 

“Defendant denies that she was ever served 
with a notice to quit as provided by section 1223 
of the code of laws for the District of Columbia, 
and says that the said alleged service was upon 
her daughter; that plaintiff made no effort to 
serve notice to quit upon her further than to call 
at her home on the one occasion and that the bell 
was answered by her daughter who informed 
plaintiff that defendant was not at home, so your 
deponent is informed and believes and there¬ 
fore avers, and plaintiff thereupon handed the 
notice to quit to her, the daughter, with a request 
that she give it to defendant upon her return” 
(Rec., p. (5). 

We submit that if this is true, and the court is bound 
to accept it as true, that appellee did not comply with 
the provisions of Section 1223 of said code and therefore 
was not entitled to judgment for possession of the 
premises aforesaid. 


VI. 

The sixth error assigned involves the question of the 
validity of the so-called “ Ball Rent Act,” which this court 
has considered in recent cases, and although we do not 
abandon or waive the alleged error, we do not feel, in 
view of the recent consideration given the said act by 
this court, that it is encumbent upon us to argue the 
question further. 

VII. 

The seventh error assigned has been covered by us in 
the discussion of the fourth, fifth and sixth, and there- 






fore a discussion thereof would be largely a reiteration 
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of what has already been said, and so we shall submit 
it without further argument. 

Respectfully submitted. 

THOMAS 0. KING, 

B. L. CASTEEL, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1920. 


Law No. 3436. 


MRS. G. H. LEHKER, APPELLANT, 

vs. 

ELIZABETH MOORE JOYCE, APPELLEE. 


This is an appeal from a summary judgment rendered 
in favor of the plaintiff below (appellee), on affidavit 
under Rule 19 of the Supreme Court of the District of Co¬ 
lumbia, relating to landlord and tenant proceedings ap¬ 
pealed from the Municipal Court. The judgment of the 
Municipal Court was in favor of the plaintiff (appellee) 
and was for possession and costs. 

1 . 

Statement of the Case. 

The appellee filed her sworn complaint in the Munici¬ 
pal Court of the District of Columbia on February 9, 
1920, alleging as follows: 

“Your complainant, Elizabeth Moore Joyce, 
being first duly sworn according to law, states 
that she is entitled to the possession of the 
premises No. 1503 Vermont Ave. N. W., Wash¬ 
ington, D. C., located in the District of Columbia, 
and that the same is unlawfully detained from 
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her and held without right by the defendant, 
Mrs. G. H. Lehker. The plaintiff further states 
that she purchased the said property for the 
purpose of occupying it as a home, that she 
has given the said defendant due notice to vacate 
the premises which the defendant has refused to 
do. Complainant therefore prays that a summons 
be issued commanding the defendant to appear 
and show cause why judgment should not be given 
against her for the delivery of the possession of 
said premises and costs of this suit” (Rec., pp. 1 
and 2). 

On February 20, 1920, the case came on for hearing on 
its merits and the Municipal Court on that day ren¬ 
dered “judgment for plaintiff for possession of the 
within described premises after trial with costs” (Rec., 

p. 2). 

An appeal was noted by the defendant (appellant) 
and duly docketed in the Supreme Court of the District 
of Columbia. The summons on appeal from the Munici¬ 
pal Court was issued on March 12, 1920, and the same 
day served on the plaintiff-appellee, summonsing her to 
appear in the Supreme Court on or before the tenth day, 
exclusive of Sundays and legal holidays, after service of 
the writ. March 24, 1920, was the tenth day after 
service upon her but the appellee did not appear in said 
Supreme Court until March 25, 1920, at which time she 
filed her affidavit setting out the grounds upon which she 
claimed possession of the premises described in the com¬ 
plaint and demanding summary judgment under Rule 
19 of that court (Rec., p. 4). 

Among other things, it was alleged therein, “1 am the 
owner of the premises in question; and by deed, duly 
signed and delivered have been assigned the lease under 
which the defendant-appellant entered into the posses¬ 
sion of the said premises.” That after buying the prop- 
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erty appellee gave the appellant a thirty days’ notice to 
vacate. Said notice being as follows: 

“Washington, D. C., December 30, 1919. 
Mrs. G. H. Lehker, 

1503 Vermont Ave. N. W., 

City. 

Dear Madam: I have purchased the above 
described premises, to wit, 1503 Vermont Ave. 
N. W., in the City of Washington, District of Co¬ 
lumbia. I bought the said home for my own use 
and the use of my family, and intend to occupy it 
for that purpose. My deed has been duly re¬ 
corded among the land records of the District of 
Columbia. You are hereby given notice to quit, 
surrender up and vacate said premises at the end 
of thirty days from January 1, 1920. 

Yours, very truly, 

(Signed) Elizabeth Moore Joyce, 

Address, 1320 10th St. N. W.” 

“That the plaintiff-appellee purchased the aforesaid 
premises for her own use and occupancy, and still desires 
the said premises for her own use and occupancy and for 
her family.” That the thirty days’ notice above was 
served by appellee and her husband, Charles N. Joyce, on 
December 30, 1919, upon the premises aforesaid, on the 
appellant in the manner following: 

“Affiant on being admitted to the house of the 
said premises, asked if she could see the defendant- 
appellant, Mrs. G. H. Lehker, the answer was 
made by the lady admitting her, that she was 
busy, meaning the defendant-appellant, and could 
not see her, whereupon your affiant handed the said 
lady the original of the aforesaid copy of notice 
and was asked to take it to Mrs. Lehker, the de¬ 
fendant-appellant, who was in the basement of 
said house; the defendant-appellant said: ‘1 told 
you not to let anyone in, and you have let the very 
people in that 1 didn’t want,’ or words to that 
effect; the lady returned with the notice in her 
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hand, and requested your affiant to take it back, 
which vour affiant declined to do. (The lady re- 
ferred to here I have been informed was a daughter 
of defendant.)” (Rec., p. 5). 

An affidavit of defense under Rule 19, was filed by 
the defendant-appellant on April 7, 1920, saying that the 
plaintiff's prayer for summary judgment should be denied 
for the following reasons: (1) That the plaintiff-appellee 
had failed to file her affidavit under Rule 19 within the 
ten days after service upon her of the “summons on ap¬ 
peal from the Municipal Court;’’ (2) That the notice to 
quit had not been served upon the defendant-appellant 
as required by Section 1223 of the Code of Law for the 
District of Columbia; (3) That plaintiff-appellee did not 
bona fide require or desire said premises for her own use 
and occupancy (Rec., pp. fi and 7). 

On May (*>, 1920, appellee, Elizabeth Moore Joyce, filed 
a further affidavit in her behalf and affidavits of Geo. II. 
Hart, Virginia Poole and C harles X. Joyce respectively 
(Rec., pp. 7, 8, and 9). The purport of these supple¬ 
mental affidavits was that appellee did want the prop¬ 
erty in question for her own personal use and occupancy 
and that Mrs. G. II. Lehker, appellant, was at home on 
the evening of December 30, 1920, when appellee, Eliza¬ 
beth Moore Joyce, called there to serve upon the ap¬ 
pellant. Mrs. G. H. Lehker, the notice to quit but de¬ 
clined to be seen by appellee, who thereupon handed the 
notice to quit to appellant's daughter and asked her to 
give it to appellant, Mrs. G. H. Lehker, and that the latter 
got the notice. 

On May 11, 11/20, appellee filed “ Appellant's Exhibit 
A,” which was a demand upon the defendant-appellant 
to state whether or not she was at home on December 30, 
1920, when the appellee called there to serve the notice to 
quit upon her and to state also whether or not she did 
receive the notice to quit left with appellant’s daughter. 
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The evident purpose of which exhibit was to draw from 
the defendant-appellant the admission that she was at 
home at the time and place mentioned and that she did 
receive the notice to quit that day, December 30, 1919. 
This exhibit was never answered. 

On May 12, 1920, the appellant filed a motion to strike 
from the records in the case “all notices, demands, 
affidavits, etc., filed by appellee subsequent to the filing 
of appellant’s affidavit of defense.” This motion was 
never passed upon by the court below. 

On May 14, 1920, plaintiff prayed the court below to 
amend her motion for summary judgment so that the 
final paragraph thereof, which was the one praying 
for possession, rent, and intervening damages so that it 
would read as follows: 

“Wherefore, the premises considered, plaintiff- 
appellee asks for summary judgment for posses¬ 
sion of the aforesaid premises and for costs of this 
case, compensation for the use and occupancy and 
for intervening damages, from the date of the 
judgment in the Municipal Court, Feb. 20th, to 
date of restitution as satisfaction of this judgment 
against the defendant-appellant and the surety 
upon the undertaking herein. Plaintiff-appellee 
claims $400 four hundred dollars.” 

This prayer granted May 13, 1920, but nothing further 
seems to have been done about it. 

On May 28, 1920, plaintiff-appellee moved the court to 
grant her leave to amend her affidavit for judgment by 
striking out the final paragraph thereof and adding a new 
paragraph in the tenor following: 

“The house, which is the basis of this litiga¬ 
tion, is a three-story brick house, containing eight 
rooms, bath and basement, and is located in a 
choice neighborhood on Vermont Avenue, just two 
doors from Iowa Circle. The rent paid to the 
former owner was entirely inadequate under pres- 
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ent conditions, but was at the rate fixed ten or 
twelve years ago so I am told and believe and 
therefore 1 aver. 

“Two days after getting title I cancelled the 
lease by serving notice on the defendant to quit, 
and we have collected rent under the lease only 
for the month intervening between the service 
and the expiration of the notice to quit. 

“On account of the defendant’s refusal to obey 

%/ 

the notice my husband and I have been subjected 
to a great deal of discomfort and inconvenience 
and have been put to much resultant expense. 
We have been forced to live in one room at a 
rental of $30.00 per month, while we are com¬ 
pelled to pay $8.00 per month on the storage 
of our furniture, besides the expense and payments 
on the house occupied by the defendant amount¬ 
ing to $45.00 per month. Altogether we are 
paying out $89.00 per month, and for that outlay 
are compelled to live in a single.room, while the 
defendant without any family, is occupying our 
house and deriving large revenues by renting 
out the rooms. We have made inquiries and we 
have been unable to rent a house of like character 
and location as the aforesaid house for less than 
$100.00 per month. 

“Wherefore, the premises considered, plaintiff 
asks for summary judgment for possession of 
aforesaid premises and for costs of the case and for 
$400 as compensation for the use and occupancy 
of the premises and damages for the detention 
thereof. ” 

On June 4, 1920, the plaintiff-appellee was granted 
leave to file as a supplemental affidavit of merit the 
affidavit incorporated in her motion filed May 28, 1920, 
which is the above affidavit. 

On June 18, 1920, the defendant was granted leave 
to file forthwith a supplemental affidavit of defense, 
which she did admitting therein that the plaintiff was 
entitled to compensation but stating that $34.50 was a 
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fair and reasonable rental value per month for the 
property, and denying the right of the plaintiff to recover 
a greater sum than $34.50 for each month from the date 
of the judgment for possession in the Municipal Court 
to the date of judgment against her in the Supreme 
Court of the District of Columbia (Rec., pp. 13 and 14). 

On June 25, 1920, the motion came on for hearing 
under Rule 19 and the court below granted the plaintiff 
judgment for possession and costs but the motion for 
$400 as compensation for use and occupation was at that 
time overruled. From this judgment the defendant ap¬ 
pealed and filed a supersedeas bond in the sum of $500 
fixed by the court. 


ARGUMENT. 

1 and 2. 

The defendant-appellant alleges errors as follows: 

That the court erred: 

1. In failing to grant defendant’s motion to strike out 
supporting affidavits and exhibits of plaintiff. 

2. In considering the evidence submitted in affidavits 
supporting plaintiff in arriving at his conclusions in the 
premises. 

Rule 19 of the Supreme Court of the District of Co¬ 
lumbia, paragraph 1, provides as follows: 

“Within ten days after the docketing of an ap¬ 
peal from a judgment of the Municipal Court in 
landlord and tenant proceedings and the service 
of the summons upon the appellee or the entering 
of his appearance in the cause, the plaintiff 
or his agent may file an affidavit setting out the 
grounds upon which he claims possession of the 
premises described in the complaint. A copy of 
such affidavit shall be served upon the defendant 
or his attorney of record and the plaintiff shall be 
entitled to a judgment against the defendant for 
the possession of the property described in the 
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complaint and costs unless the defendant shall 
within ten days after service of copy of said 
affidavit file an affidavit of defense denying the 
right of the plaintiff to the possession of the prop¬ 
erty in question and specifically stating in precise 
and distinct terms the grounds of his defense, 
which must he such as would, if true, be sufficient 
to defeat plaintiff’s recovery.” 

This Rule 19 provides specifically for an affidavit of 
merit by the plaintiff or his agent and for an affidavit of 
defense by the defendant but is silent on the matter of 
supporting affidavits. The court below never passed 
upon the motion to strike out the supporting affidavit 
and exhibit filed on behalf of the plaintiff. The defend¬ 
ant was in no way injured thereby. We see no objection 
to them, certainly at most they could be considered 
merely superfluous. There is nothing to show that the 
court below considered the evidence submitted in affi¬ 
davits supporting plaintiff in arriving at his conclusions 
or that they in any way influenced the opinion of the 
court. There was ample in the plaintiff’s affidavit 
under Rule 19 not denied bv the defendant’s affidavit of 
defense thereto, to justify and sustain the judgment of the 
court for possession and costs. 

3. 

The third alleged error assigned by the defendant below 
(appellant) involves the sufficiency of service by the 
landlord upon the tenant of the thirty days notice to quit. 
Section 1223 of the Code provides: 

“Every notice to the tenant to quit, shall be 
served upon him personally, if he can be found, 
and if he can not be found it shall be sufficient 
service of said notice to deliver the same to some 
person of proper age upon the premises, and in the 
absence of such tenant or some person to post the 
same in some conspicuous place upon the leased 
premises.” 
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This section of the Code has not been construed by the 
courts of this jurisdiction so far as I am aware but other 
courts have passed upon what constitutes a sufficient 
service in landlord and tenant cases. In Massachusetts 
the statute provided for service upon the tenant by the 
landlord of notices to cpiit without specifying how the 
service should be made. In Blish vs. Harlow, 15 Gray, 316, 
it was held that leaving the notice with the tenant’s wife, 
the tenant at the time being away from home but in the 
same city was a sufficient service upon the husband 
tenant. In Walker vs. Sharpe, 103 Mass., 154, in a land¬ 
lord and te nant proceeding where the question for deci¬ 
sion was as to the sufficiency of a service of a notice 
to quit, it was held that delivery of the notice to quit 
upon the leased premises to a partner of the tenant in 
charge in the absence of the tenant was a sufficient serv¬ 
ice of the notice to quit upon the tenant. Among other 
things the court said in the opinion there is no case like 
this heretofore decided by our own courts. “But in 
England it is well settled that although the mere leaving 
a notice to quit at the defendant’s dwelling-house off the 
demised premises without explaining it to anyone is not 
good—either leaving notice with the tenant’s wife or 
servant, explaining its contents at his dwelling-house 
off the premises, or delivering a notice on the premises to 
his wife or agent, or any other person occupying the same 
jointly with or under him is a sufficient service.” Citing— 

Doe vs. Lucas, 5 Esp., 153. 

Jones vs. Marsh, 4 T. R., 464. 

Doe vs. Dunbar, Mood & Malk, 10. 

Roe vs. Streets, 2 Ad. & El., 329. 

Doe vs. Ougley, 10 C. B., 25. 

Smith vs. Clark, 9 Dowl, 202. 

Blish vs. Harlow, 15 Gray, 316. 




10 


See, also— 

Taylor’s Landlord and Tenant, Yol. 2, Sec. 484. 

Farnum vs. Hakman, 90 Ill., 312. 

Epstein vs. Greer, 78 Ind., 348. 

Hardebeek vs. Hamilton, Appeals, D. C., Present 
Term. 

In the case at bar the landlord called upon the premises 
and asked to see the tenant, who declined to be seen by 
the landlord and thereupon the landlord left the notice to 
quit with the tenant's daughter on the premises. The 
daughter occupying the premises jointly with or under 
the tenant. The affidavit of defense (Rec., pp. 6 and 7) 
does not deny that the defendant was at home on Decern- 
ber 30, 1919, when the plaintiff called there to serve 
upon the defendant the thirty days’ notice to quit; it does 
not deny that the defendant declined to see the plaintiff; 
nor does it deny that the defendant got the notice which 
plaintiff handed to defendant’s daughter with the 
request that she deliver it to the defendant. The second 
paragraph of the affidavit of defense under Rule 19 is a 
studied attempt to conceal the true facts of the service 
of the notice to quit upon the defendant. 

4, 5, 6, and 7. 

The fourth, fifth, sixth, and seventh alleged errors as¬ 
signed by the defendant below (appellant) raises the 
question of the sufficiency of the affidavit of defense under 
Rule 19. 

In Paragraph 1 thereof, the defendant says that • 
plaintiff should be denied summary judgment because she 
failed to file her affidavit under Rule 19 within ten days 
after service upon her of the summons on appeal from the 
Municipal Court to appear in the Supreme Court. 
Plaintiff being summoned on March 12, 1920, and filing 
her affidavit on March 25, 1920. March 24, 1920, was the 
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tenth day after service but the defendant did not take 
advantage of this technical defense by a motion to strike 
out the plaintiff’s affidavit under Rule 19 but instead he 
filed his affidavit of defense thereto on April 7, 1920. We 
claim that by so doing he waived this objection. 

In Paragraph 2 thereof, the defendant says that plain¬ 
tiff should not have summary judgment because the 
notice to quit was not served upon the tenant as required 
by Section 1223 of the Code but she does not meet the 
requirements of Rule 19 which requires an affidavit of de¬ 
fense “ denying the right of the plaintiff to the possession 
of the property in question and specifically stating in pre¬ 
cise and distinct terms the grounds of his defense, which 
must be such as would, if true, be sufficient to defeat 
plaintiff’s recovery.” This point has been covered under 
discussion herein of the third alleged error assigned and 
reference is made thereto. 

In Paragraph 3 thereof, the defendant says that plain¬ 
tiff should be denied summary judgment because 
defendant denies that plaintiff bona fide requires or de¬ 
sires said premises for her own use and occupancy. The 
so-called Saulsbury Act and the so-called Ball Rent Act 
having been declared unconstitutional by this honorable 
court so recently we feel no argument necessary on this 
point. 

GEORGE A. MADDOX, 

Attorney for Appellee. 
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